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I. INTRODUCTION 

 

1. At the 1st trilogue on the ePrivacy Regulation on 20 May 2021, the co-legislators 

mandated the technical level to engage in discussions concerning Chapters III, V and VI 

of the proposal. These discussions took place during six technical meetings held in recent 

months and, as a consequence, it seems now that the possibilities to find more 

compromises at technical level in these chapters have been exhausted. 
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2.  The co-legislators plan to hold the second trilogue on 18 November 2021. The aim of this 

trilogue is to close the above three chapters as completely as possible, with the exception 

of the issues that need to be addressed as elements of the final negotiating package at the 

closing trilogue. New chapters also have to be opened for discussions at the technical 

level. 

3. The Presidency would like to summarize the status of the technical discussions and, ask 

for the Delegations for comments to facilitate finding an overall compromise with the 

Parliament. The parts under discussions with the EP are in the Annex to this document. 

 

II. AMENDMENTS TO THE TEXT 

Chapter III 

Title, row 137 

Both institutions agree that the chapter should cover both natural and legal persons. The 

term [end user] still has to be discussed as the Council aligned it with Article 2(13) of the 

EECC while the EP is inclined to use the definition of ‘user’ from the GDPR. The ‘end-

user’ is therefore bracketed in several further rows. 

The Presidency would like the Delegations to indicate their approach to this question. 
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Article 12 

Paragraph (1), row 139 

The Council mandate has deleted the ‘publicly available’ number-based interpersonal 

communications services, even though Article 2(2)(c) excludes from the scope those ECS 

that are not publicly available. On the other hand, Article 2(6) of the EECC defines 

NBICS as an ICS which connects with publicly assigned numbering resources and 

Article 115(1) also refers to providers of publicly available NBICS.  

The ‘publicly available’ is bracketed several times throughout the chapters. The 

Presidency would like to know if Delegations are flexible to reintroduce ‘publicly 

available’ in the text. 

Article 13 

Title, row 147 

The draft agreement has reverted to the Commission’s proposal as this article is not about 

emergency communications only (see Art. 13(2)). 

Paragraph (1), row 148 

The notion of ‘emergency communications’ is not defined in Council text, but the 

terminology comes from EECC Article 2(38,39).  

The last part of the paragraph reflects that PSAP is the physical place where the calls 

enter, the emergency relief itself is usually provided by different emergency services, not 

necessarily by the PSAP. The EP requests that the sole purpose of this override shall only 

be responding to PSAP and enable providing emergency relief. 
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The Presidency would like to kow if Delegations can agree to this wording. 

Paragraph (1a), row 148a 

While the EP has been made aware that the presentation of the calling line identification 

is not always possible; to come to an agreement will require a text that limits this 

eventuality to the existing analogue networks and PSTN. Similarly, ‘has been prevented’ 

suggests deliberate action, whereas this prevention can be the effect outside the caller 

end-user’s competence. 

The Presidency would like to know if Delegations can accept that ‘where technically 

possible’ would be narrowed to PSTN services. 

The Presidency would also like to ask those Member States where a PSAP is allowed to 

block calling line identification to explain what are the technical reasons and the 

purpose of such limitation.  

Paragraph (2), row 149 

The Presidency would like to know if ‘or otherwise address’ could be deleted, 

and,whether the obligation to such override is linked to the technologies discussed in row 

148a. This expression also appears in row 151a. 

The question of the delegated act is set aside for later discussions. 

Paragraph (3), row 149a 

Geolocalisation is a sensitive issue for the EP. The wording on ‘Wi-Fi and other type of 

location data’ is still to be resolved. On the other hand, the co-legislators seem to agree 

that this question should be transferred to Article 8 and is to be discussed when Article 8 

is opened for discussions at the technical level.  
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Article 14 

Title, row 150 

The Presidency proposes to accept the new wording proposed by the Commission. 

While there is no reliable definition of such types of calls, the ITU documents refer to 

malicious and nuisance calls as two types under the umbrella ‘unwanted calls’. 

Paragraph (1), row 151 

The agreement on this row by the EP depends on whether the Council can accept 

‘publicly available’ here. 

Paragraph (1a), row 151a will be moved to Article 13(2), row 149, therefore this row can 

be deleted. 

Row 151b is now covered in row 151.  

Article 15 

Paragraph (1), row 155 

The text is now aligned with the terminology in the GDPR (‘rectification’, ‘erasure’). The 

Presidency would like to know the flexibility of the Delegations as to: 

a) an extention of this obligation to ECS instead of NBICS (with flexibility in row 

157b), even though Article 112 of EECC refers only to the NBICS; and  

b) whether this should refer to all end-users or only to natural persons. 
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Paragraph (1a), row 155a 

The EP is open to accept this paragraph, supposing that the opt-out is limited to member 

states where such a system already exists and if the personal data that are meant to be 

included are specified. A possible compromise solution could be: 

"Notwithstanding paragraph 1, Member States may maintain national measures adopted 

before [date of entry into force of the Regulation]  provide by law allowing that the 

inclusion of personal data of an end-user who is a natural person in a publicly available 

directory can take place provided that the end-user who is a natural person shall have the 

right to object to such inclusion." 

In Article 28(2), row 220: "No later than three years after the date of application of this 

Regulation, and every three years thereafter, the Commission shall carry out an evaluation 

of this Regulation and present the main findings to the European Parliament, the Council 

and the European Economic and Social Committee. The Commission shall in particular 

evaluate whether it is appropriate to modify Article 15 to mandate that the providers of 

number-based interpersonal communications services shall in all Member States obtain the 

consent of end-users who are natural persons to include their personal data in the directory 

and for inclusion of such data per category of personal data. The evaluation shall, where 

appropriate, inform a proposal for the amendment or repeal of this Regulation in light of 

legal, technical or economic developments." 

In Paragraph (3), row 157, the terminology is aligned with row 155. Delegations are 

invited to comment on the last sentence of the paragraph. 

Row 157a can be deleted since it is included in the compromise proposal in row 155. 

Row 157b is also included in row 155, with less flexibility for the Member States on who 

shall obtain the consent from the end-users. 
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Article 16 

Title, row 159 

The EP would like to have a wording better aligned with the eCommerce Directive and 

does not want to limit the title to the direct marketing calls. 

Paragraph (1), row 160 

The main difference between the EP and the Council here is that the EP extends the 

recipients to legal persons (‘users’) and, in addition to the traditional definition of the 

DM, it wants to include various other types of advertisements, for example pop-up 

windows or email-like advertisements. Clarification on this technical issue would be 

welcome from the Commission. 

Paragraph (2), row 161 

Whereas the EP can accept the extension of the last sentence by the Council and the use 

of electronic ‘message’ instead of ‘mail’, it also considers important to delete the 

limitation ‘similar’ from before the ‘products’. 

Another area of disagreement is whether to limit the consent only to end-users who are 

natural persons. 

In Paragraph (2a), row 161a, the EP would prefer the Commission to be empowered to 

issue a delegated act setting up this period of time. The Presidency would like to be 

informed on the practices of the Member States concerning the relevant period of time 

allowed by their national law. 
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Paragraph 16(3b), (3a), rows 164, 164b and 168 

The Council mandate leaves the decision on allocating a prefix to DM calls in national 

competence. The EP’s purpose is to harmonise, thereby resolving the problem of the 

cross-border calls. The Presidency would like to assess the flexibility of the Member 

States to entitle the Commission to allocate a prefix which the Member States may use in 

an implementing act. 

Article 16(4), row 165 

The Presidency would like to hear the opinion of the Delegations on creating such a Do 

Not Call register at EU level as proposed by the EP, and if the answer is positive, what 

organization should be responsible for setting up and running it (BEREC, EDPB).The 

wording of Article 16(5), row 166 will be linked to that of the title in row 159. 

In Article 17(1), row 170, the EP is to reflect whether it could accept the references to the 

EECC, NIS and GDPR in a recital. 

Article 17(1a)-(1c), rows 170a-170c 

The Presidency would like to know the approach of the Member States to these 

paragraphs, especially on the encryption in para (1a). 
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Chapter V. 

There is an overall agreement on Chapter V between the EP and the Council, with the 

exception of a few issues. 

Article 21(1), rows 183 and 183c 

The Council has amended the text of the proposal as the GDPR refers to "data subjects", 

"controller", "processor", a terminology alien to this regulation. Row 183c makes it clear 

that the GDPR applies on substance. The EP added a reference to Art. 80 on 

organisations and NGOs as well. The Council needs a clarification on the word 

‘everybody’ in the EP text. 

The EP has indicated that it does not insist to keep its amendments in rows 183a and 

183b. 

Article 23 on the fines (rows 187-199) is going to be discussed in the final phase of the 

negotiations. 

 

Chapter VI. 

Article 26(1) and (2), rows 212 and 213 

These standard provisions will be needed if the co-legislators agree to give implementing 

powers to the Commission. 

 

_________________ 


































































































